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positive Alternative Radio, Inc. ("Radio") hereby moves that

the Presiding Judge issue an Order striking a portion of the

pleading REPLY TO OPPOSITION TO FIRST PETITION TO ENLARGE ISSUES

AGAINST POSITIVE ALTERNATIVE RADIO, INC. filed by Triad Family

Network, Inc. ("Triad") on or about May 4, 1993. In support of its

motion, Radio shows as follows:

1. In a pleading entitled FIRST PETITION TO ENLARGE ISSUES

AGAINST POSITIVE ALTERNATIVE RADIO, INC. filed April 8, 1993, Triad

has sought to enlarge issues against Radio based upon educational

construction permits held by Radio (or in which its principals had

an interest) for Winston-salem, North Carolina, Waynesboro,

Virginia, Culpeper, Virginia, Galax, Virginia, Bluefield, West
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Virginia, Salem, Virginia, Blountville, Tennessee, and

Martinsville, virginia, as well as pending applications for

Asheboro, North Carolina (the subject of this proceeding), Point

Pleasant, west Virginia, union City, Tennessee, I and Oxford, North

Carolina. A financing issue and a "warehousing" issue were sought

by Triad. An opposition was filed by Radio April 21, 1993.

2. The Reply of Triad has now raised new and previously

unconsidered matter in that at footnote 1 of page 3, Triad directs

to the attention of the Presiding Judge additional previously

unmentioned interests of principals of Radio in additional Radio

stations in Fieldale, Virginia, Point Pleasant, West Virginia,

Fairlawn, Virginia, and Union City, Ohio. For the first time,

Triad questions whether Radio has sufficient funds not only to

construct and operate the previously mentioned stations, but also

those newly added. In its original Petition to Enlarge Issues,

Triad has accused Radio of "warehousing" to the extent that it had

not completed construction of the stations listed above (and had

filed applications which Triad implied would be "warehoused" when

granted). Now, in its Reply, Triad has expanded that list by the

addition of stations in Point Pleasant, West Virginia, union city,

Ohio, union city, Tennessee and Winston-Salem, North Carolina.

None of these was previously mentioned and now constitute new

material which Radio is precluded from disputing.

3. section 1.45(b) of the Commission's rules provides that

Radio has no pending application for Union City, Tenness;
Triad may have meant Union city, Indiana.
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The reply shall be limited to matters raised in the
oppositions. • •

All of the material relating to stations other than those

originally set forth in Triad's petition constitute new matter. It

was not raised in either the petition or in Radio's opposition to

the Triad petition to enlarge. See Marbro Broadcasting Co., Inc.,

2 FCC 2d 1030 (1986); Aljir Broadcast Co., Inc., 12 FCC 2d 163

(Rev. Bd. 1968); Media Inc., 22 FCC 2d 886 (1970).

4, It must be stricken and Triad must be admonished to

refrain from attempting to do indirectly that which it is

prohibited by Commission rules from doing directly.

Respectfully sUbmitted,

POSITIVB ALTBRRATIVB RADIO, IBe.

BOOTH, FRERET " IMLAY
1233 20th Street, N. W.
suite 204
Washington, D. C. 20036
(202) 296-9100

May 10, 1993

By
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I, Margaret A. Ford, Office Manager of the law firm of Booth,

Freret & Imlay, do hereby certify that copies of the foregoing

MOTION TO STRIKE were mailed this 10th day of April, 1993, to the

offices of the following:

*Administrative Law JUdge
Joseph P. Gonzalez
Federal Communications commission
2000 L Street, N. W., Room 221
Washington, D. C. 20554

*Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N. W., Room 7212
Washington, D. C. 20554

*Chief, Data Management Staff
Audio Services Division
Mass Media Bureau
Federal Communications commission
1919 M Street, N. W., Room 350
Washington, D. C. 20554

Lee Jay Peltzman, Esquire
Shainis & Peltzman
1255 23rd Street, N. W.
Suite 500
Washington, D. C. 20037

* Via Hand Delivery


